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[Abstract]
A Study on the Legal System of Trust in China

Ma, Guang”

The promulgation of PRC Trust Law in 2001 shows the formal establishment
of trust system in China. It is the mile stone for the development of trust system
in China as it provides a framework for the regulation of the legal relations under
trust.

The author is trying to identify the essential characters of Chinese trust law
from the high plane of legislation: scientific characters of the definition,
consideration to the objects of adjust, blockade of trust properties, balance of
rights among parties. At the same time, formation of the above characters in the
process of legislation and the positive influence to regulate and develop business
of trust.

The trust law of China is quite plain and has many provisions concerning
principles. Therefore, further theoretical research about many issues of the trust
system needs to be conducted. The concrete provisions of the trust law can also
be challenged. The trust law of China should stick to the principle of trust
independence. The system of publication summons shall be perfected and the

interests of the parties in the trust shall be balanced.

<key words>
Trust Law, Trust Relation, Subject of Trust, Contract

* Associate Professor, Guanghua Law School of Zhejiang University, Attorney at Law in
China.
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3) Bayerisches StraBen- und Wegegesetz (BayStrWG) Art.18 Sondernutzung nach
offentlichem Recht, Verordnungsermichtigung

(1) 1Die Benutzung der StraBen iiber den Gemeingebrauch hinaus (Sondernutzung) bedarf
der Erlaubnis der Straflenbaubehorde, in Ortsdurchfahrten der Erlaubnis der Gemeinde,
wenn durch die Benutzung der Gemeingebrauch beeintrachtigt werden kann. 2Soweit die
Gemeinde nicht Trager der Straflienbaulast ist, darf sie die Erlaubnis nur mit
Zustimmung der Straflenbaubehorde erteilen.

4) Bayerisches StraBen- und Wegegesetz (BayStrWG) Art. 21 Vorrang anderer
Genehmigungsverfahren
1Ist nach den Vorschriften des Straflenverkehrsrechts eine Erlaubnis fiir
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einetibermiBige StraBenbenutzung oder eine Ausnahmegenehmigung erforderlich oder ist
nach den Vorschriften des Baurechts eine Baugenehmigung erforderlich, bedarf

es keiner Erlaubnis nach Art. 18 Abs. 1. 2Vor ihrer Entscheidung hat die hierfiir
zustandige Behorde das Einvernehmen mit der sonst fiir die Sondernutzungserlaubnis
zustandigen Behorde herzustellen. 3Die von dieser geforderten Bedingungen, Auflagen
und Sondernutzungsgebiihren sind dem Antragsteller in der Erlaubnis,
Ausnahmegenehmigung oder Baugenehmigung aufzuerlegen.
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5) Wolf/Bachof/Stober/Kluth, a.a.O., §78 Rn.20.

6) Wolf/Bachof/Stober/Kluth, a.a.0., §78 Rn.17.

7) Hans-Jirgen Papier, Recht der ©offentlichen Sachen, in ; Erichsen/Ehlers (Hg.),
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[Abstract]

Comparative study about legal fiction of permits in Germany and Korea

Sun, Jungwon”

Legal fiction of permits, which means approving several licenses and permits
by a principal administrative body, is introduced to offer one stop service and
reduce cost and long delay in acquiring licences in Korea.

In this study, german relevant acts were surveyed, and compared with korean
similar acts.

Korean administrative law scholars had little information about legal fiction of
permits in german individual acts, and so, could not know german legislative
techniques and german interpretation about it.

German federal administrative procedure act(§72 ~ §78) regulates a
comprehensive permit and its concentrated effect (konzentrationswirkung), which
means approving several licenses and permits by one permit of a principal
administrative body. Legal fiction of permits in german individual acts, different
from that of german federal administrative procedure act(§72 ~ §78), is usually
relevant to two permits, and distinguishes a principal permit from a subordinate
permit.

German legislative techniques and interpretation, briefly studied in this article,

could hopely encourage more detailed study about german legal fiction of permits.

<key words>
legal fiction of permits, comparing german law and Kkorean law, legislative

techniques and interpretation, concentrated effect (konzentrationswirkung),

agreement.

* Professor, College of Law, Myongji Univ.
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[Abstract]

A Study on Interpretation of 'General Clause of the Unfair Competition
Prevention Law’ Through Unfair Trade Practices

Kang Bong kwan

Competition means and methods that have been used in the conventional
trading field have changed economic values and asset types in various ways
across society and economy due to a new technological development, such as
social media, object internet and artificial intelligence, which are defined as
so-called fourth industrial revolution, and caused new forms of unfair competition
to emerge that are difficult to regulate and discipline with existing laws and
regulations.

In order to deal effectively with these issues, in addition to the type of unfair
competition practice that are listed in clause (a) and (b), the clause (h), the
prohibition of ’‘the act of infringing the economic interests of others by
unauthorized use of the performance made by the substantial investment or effort
of others for their own business in a manner contrary to fair trade practice or
competitive order, newly was established, as Act No0.11963 July 30, 2013 amended
the Unfair Competition Prevention and Trade Secrets Protection Act(hereinafter
referred to as the "Unfair Competition Prevention Act”).

The newly established general provision has a great significance in that it has
been able to discipline unfair competition practices as a general type of unfair
competition act that was solved by applying the law of illegal acts in the
previous civil law for actions that do not fall under the specific type of unfair
competition practice. However, since the words of the general clause of unfair
competition are legislated on the basis of the decision of the Supreme Court,
which is the basis of the introduction, they do not provide the criteria of clear
judgment, and are defined in a comprehensive and abstract manner. In particular,
it is difficult to predict whether or not an act is an act of infringing
anti—competitive or fair conduct. Therefore, it is necessary to strictly examine
and restrict the application requirements of the general provision, since its scope
of application may be expanded.

In addition, for the fact that the expression "fair” as in the Monopoly
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Regulation and Fair Trade Act ("Monopoly Regulation Act”)is used, the fact that
unfair competition practices can be applied in competition with or overlapping
with the Monopoly Regulation Act, and consistent court precedents construe the
competitors’ requirements only for those who have committed unfair competition.

Above all, considering that there is no difference between both unfair
competition practice and unfair trade practice in the regulation of fair competition
order or transaction order, the application and interpretation of the unfair trade
practice jurisprudence would rather reduce the abstraction of the general clause
of the unfair competition practice, and would be able to make the Fair Trade
Committee maintain a fair and sound trading order based on the experience
accumulated in the long run of the national economic life as an efficient

regulation.

<key words>

The wunfair Competition Prevention Law, General Clause of The unfair
Competition Prevention Law, Unfair Trade Practices, A Study on Interpretation of
'General Clause of The unfair Competition Prevention Law’ Through Unfair

Trade Practices
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HCN 2,153 1576 577 26.8%
CMB 1,344 1,3% ~ 12 ~0.9%
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C] d=nlx 1691 1,593 98B 5.8% 5,029 4,834 145 2.9%
C&M 665 446 220 33.0% 3,431 2,907 525 15.3%
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] 2010 2011 2012 2013 2014 2015
TIIR} 2 3,093,874 | 4,120,411 5,515,620 | 6,788,632 | 8,112,406 | 9,186,109
MNETS T
RA| oo 100.0% 65.8% 69.4% 72.3% 74.8% 78.1%
aTTra
logura U 98|  15.2% 19.1% 23.7% 26.7% 29.6% 32.6%
J1QAR} 2 1,591,713 | 2,335,571 2,974,311 | 3,476,364 | 3,873,965 | 4,204,899
TEEN 2 U
KT oo 51.4% 37.3% 37.4% 37.0% 35.7% 35.8%
aTTra
logura U Jog 7.8% 10.8% 12.8% 13.7% 14.2% 14.9%
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SK | &84l 23 U
0, 0, O, 0, ) (o)
S M 28.7% 14.7% 16.6% 19.0% 21.4% 23.7%
LR aTTra
logura U Jog 4.4% 4.3% 5.7% 7.0% 8.5% 9.9%
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THEd 2T
LGu+ ©°° 19.8% 13.8% 15.4% 16.2% 17.7% 18.7%
aTra
logura U J9g 3.0% 4.0% 5.2% 6.0% 7.0% 7.8%
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SO | H4-54 23 U
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A | Aes
Fadd U d5s 9.9% 10.4% 10.2% 10.0% 9.1%
RA| EFA A
eI 22 3,093,874 | 6,258,600 7,942,846 | 9,387,815 | 10,851,178| 11,755,068
= T
A ASHAIE 71QIAL 2| 8,974,033 | 12,617,917[13,785,525 (14,493,334 | 15,341,447| 15,981,718
HA ATHE U 35
] =ves ° 34.5% 49.6% 57.6% 64.8% 70.7% 73.6%
R P
A Szura 71IR; 2| 20,382,000] 21,580,000123,320,993 125,399,625 | 27,368,396| 28,182,171
XA oguka dpb E|
]f & H 953 15.2% 29.0% 34.1% 37.0% 39.6% 41.7%
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2 Hol ke AgelA fEWEAdAE] 4P 2ol BEAA AL F AL
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SK#|[ @19 4FE 0 Aes 53% 11504 117°4  118%  105%  10.0%
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[Abstract]

A Study on Evaluation of Competition in Pay-TV Market

Myungsu Hong"

Pay-TV Market has shown the significant changes in the broadcasting market.
Although broadcasts still have public interest characteristics, Broadcasting has
been developing into a competitive market and pay—-TV market represents such a
change. Therefore, it is appropriate for the government to evaluate the
competition of broadcasting market, including pay-TV market every year.

But it is doubtful whether it is reasonable to separate the digital and analog
markets in the 2016 evaluation. There is also room for discussion as to whether
or not it is appropriate to convert the regional market into the national market.
In addition, the lack of practical consideration of possibility of user switching and

sufficient representation for the bundling sale can be pointed out as the problem.

<key words>
Broadcasting Market, Pay-TV Market, Relevant Market Definition, Bundling Sale,

Evaluation of Competition

* Professor, College of Law, Myongji Univ.
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[Abstract]

The Meditation Strategy in Modern Society

Soyoung Yook*

Mediation is defined as a dispute resolution system based on mutual concession
where parties can resolve the dispute without incurring a legal process. Mediation
has merits to settle the legal dispute in adjusting conflict parties’opinions and not
to incur negative effects. Despite that, in Korea, mediation has been rarely used
in courts.

In modern society, quantitative increase of lawsuits, cost increase of litigation,
the destructive nature of the legal procedure require more frequent uses of
mediation. To accomplish that purpose, it is needed to establish a new mediation
strategy where the innovative approach including caucus mediation must be
introduced, the innovative settlement formats including spreaded payment shall be
engineered and non-economic provisions such as apology and forgiveness have to
be built in the settlement. Furthermore, the role of lawyers must be reconstructed
in the dispute resolution system and the quality of mediation must be enhanced
through regular training of mediators. With all these changes, it is expected to
improve the mediation and to increase the number of use of a mediation system

in Korea.

<key words>
Mediation, Mediation Strategy, Non-economic Factor, Training Mediator, Spreaded

Payment, Role of Lawyers

* Professor, College of Law, Chungnam Nat'l Univ Univ.
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